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was a little boy, Jerry R. never wanted
to be a cowboy or a policeman like
many of his friends. Instead, he looked
up—up in the air at the linemen who
worked high in the sky like superheroes
to make sure his family had lights and
electricity on even the darkest nights.

It is all he wanted to be.”

Make the most of those first 30
seconds—establish for jurors that every
time you walk up to the podium, you will
get to the point and reveal something
interesting and important.

Distill Your Case to Its

Essence

The worst thing you can do during an
opening is to overwhelm the jurors with
too many nonessential facts. Ask yourself:
What is the case really about? And why
should jurors care about it? Answer these
questions to present your case in a way
that will make the jurors feel empowered
to right a wrong. It’s not an easy or quick
process—be sure to spend the necessary
time to brainstorm your case.?

Unless the defendant has admitted
liability, do not start with the incident.
This is where the defense is strong
and where comparative fault lives and
breathes. Also resist the temptation to
start talking about the plaintiff right
away. Do not put the focus on his or her
actions, choices, or motivations at this
juncture—the jury is not ready to hear
or care about the plaintiff yet.

Instead, go back in time—hours, days,
months, years—to a time before the inci-
dent, and focus on all the systematic
procedures that the defendant should
have followed but did not. What “rules
of the road” did the defendant fail to
follow?* Find every red flag that the
defendant missed. Show how the defen-
dant created a situation that made a
tragic incident inevitable, and show that
while it just happened to be the plaintiff
who was harmed, it could have been any
of the jurors or their loved ones.
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Don’t overwhelm the
jurors with too many
nonessential facts.
Ask yourself: What is the
case really about?
And why should jurors
care about it?

A great place to start your brainstorm
session is with the applicable verdict
form and jury instructions. Know exactly
what you have to prove to win. Keep
asking yourself: Who had a duty under
the law, and who didn’t do his or her job?
Gather all the sources for the rules and
procedures that the defendant should
have followed but did not. Find a way
to convey that the tragic outcome in this
case was a foregone conclusion because
of the defendant’s deviations.

Use Well-Edited Depo Clips

Short, to-the-point video clips

of depositions of the defendant’s
managers or employees support your
claim that the defendant failed to follow
systematic procedures devised to ensure
safety. When you have obtained these
golden nuggets during discovery, use
them in the opening. Videotaped excerpts
are much more effective than having
jurors read printed excerpts—seeing and
hearing the witnesses is invaluable.

It’s easy to show and zoom in on
exhibits on the video screen with devices
that are widely available, affordable, and
simple to connect to the video camera.
Remote videotaped depositions, which
have become even more popular during
the coronavirus pandemic, make it
simple to display exhibits by using the
“share” feature on the Zoom platform.
A good videographer can provide split
screen displays from the Zoom platform
that make it impossible to tell the depo-
sition was taken remotely.

Federal Rule of Civil Procedure
32(a)(3) allows you to use the deposi-
tion (or portions thereof) of an adverse
party (party, agent, or designee) for any
purpose. Under the federal rules, as long
as the deponent is, or was at the time of
the deposition, an adverse party or an
officer, director, managing agent, or a
Rule 30(b)(6) or Rule 31(a)(4) designee
of the adverse party, clips from the
videotaped deposition may be used in
opening statement.

State corollaries typically also allow
this. For example, California Code of
Civil Procedure §2025.620(b) states: “An
adverse party may use for any purpose,
a deposition of a party to the action,
or of anyone who at the time of taking
the deposition was an officer, director,
managing agent, employee, agent, or
designee . .. of a party. It is not ground
for objection to the use of a deposition
of a party under this subdivision by an
adverse party that the deponent is avail-
able to testify, has testified, or will testify
at the trial or other hearing.”

Plan ahead and file your designa-
tion of parts of depositions you intend
to use at trial. Be sure to get rulings on
every objection before you deliver your
opening. To make this chore easier and
faster, I recommend using programs
such as the TranscriptPad app on your
iPad to make designations and create
a report. The program enables you to
scroll automatically through depositions
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and makes highlighting, flagging, and
searching a breeze. Designating portions
are as easy as tapping your finger on the
starting and ending points of a clip and
assigning the clip a description. The app
also enables you to instantly create a
report to attach to your designation filed
with the court and to provide to opposing
counsel. Other programs are available
for non-iPad users, including Digital
WarRoom, a cloud-based software that
can be used by any internet-connected
device.

Tell the Plaintiff's Story

After discussing the defendant’s
negligence and the incident, then
introduce your plaintiff and tell the jurors
his or her story. Too often, we get stuck in
the facts and details of how the incident
occurred: the explosion, the car crash,
the horrific fall. But that’s only part of
the story—you also need to discuss the
plaintiff’s life experiences that made her
the unique person she was at the time
the incident occurred. Our brains are
hardwired to learn from and respond
to stories. A great story is your most
powerful weapon—and the best part of
your opening.
When I think about a plaintiff’s story,
I think about a case we handled involving
a fighter jet that crashed into a family’s
home. The photos of the plaintiff’s home
as a fiery inferno are dramatic and an
important part of the story. But what
happened next will always resonate
with me. The firefighters at the scene
found burnt photographs that had flut-
tered onto the ground, and they picked
them up and put them in a little box.
They felt devastated for the poor man
who had lost everything: his wife, his
newborn baby, his 2-year-old daughter,
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Sometimes the best slide is no slide.
Have spaces in your presentation with a
blank black slide, or hit the ‘blank screen’
button on your remote.

his mother-in-law who had come from
Korea to help with the new baby—as
well as his home and every personal
belonging the young family owned.
The firefighters gave him this box and
apologized profusely for having salvaged
nothing more.

This was before the days of digital
photographs, smartphones, and cloud
storage—and to the grieving plaintiff,
this box was the most precious thing in
the world. He never let the box out of his
sight and spent weeks calling photograph
experts to find out how to repair the
burnt portions. What was in that box—
the extraordinary, heart-wrenching story
oflove, sacrifice, hard work, his beautiful
wife and children, and the importance of
family—was what led the federal judge
in the case to award substantial noneco-
nomic damages.

Jurors receive very little guidance or
instruction on how to come up with a
number for past and future noneconomic
damages—they are told to base their
verdict on the evidence and common
sense. You cannot expect them to award
noneconomic damages to compensate
for what the plaintiff has lost unless you
present compelling evidence of what
she had before the incident. The story
is what will justify the damages you seek.

Spend as much time on the story as
you do on liability. Go to the plaintiff’s
home and spend time with his family and
friends. Bring the list of noneconomic
damages that are recoverable for your
particular case, and get details that
reflect these elements (such as loss of
love, companionship, affection, assis-
tance, protection, and moral supportin a
wrongful death case). Find photographs,
letters, cards, and videos to help tell the
story. Ask for photographs and videos

from the cell phones of your client,
friends and family, and (if applicable)
the decedent.

Then reflect on the facts, and the
story will emerge. Consider your client’s
life experiences that led him to the point
right before the incident. Why did this
loss hit him so hard at this particular
time in his life?

Focus on the elements of noneco-
nomic damages. Use the five senses to
bring the story details to life: the feeling
of the bone-crunching hugs, the smell
of the turkey with his special sauce on
Thanksgiving, the taste of the special
homemade burritos she made, the sound
of the piano or singing that brought such
peace and joy. Jurors love to be taken on
ajourney and to see and learn about food
and customs that may be different from
their own. And they love to hear about a
plaintiff’s quest to secure the “American
dream” by overcoming great adversity.

Address Your Case’s

Weaknesses

As human beings, we all have a
tendency to want to be well-liked—and
as lawyers, we don’t want to expose the
bad parts of our case. But if we let the
defense get to them first, we will look
untrustworthy. Never be caught telling
only part of the story.

Fortunately, we get to address these
weaknesses first in our opening. By the
time we are done, nothing the defense
lawyer says will be new to the jury. We
will have addressed these issues and
responded to each of their contentions
with the evidence that counters them. By
the time defense counsel gets to the issue
in his or her opening, it will sound like
old news and perhaps even petty. Watch
your time carefully and plan ahead to
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devote enough time to the defendant’s
contentions and your responses to them.

Use Powerful Slides and

Graphics

Studies have shown that jurors will
remember what they see far more than
what they hear, and if you couple effec-
tive words with powerful graphics, they
will remember even more. Today’s jurors
are used to sophisticated technology in
games, apps, social media, and movies—
they expect the same in the courtroom.
Because I am a visual learner, T have spent
a considerable time studying, learning,
and trying out different types of slides.”

I typically have slides that address
each section of the opening (when
liability is contested):

-« the hook (the first 30 seconds of

your opening)

« the defendant

< the defendant’s duties

(systematic procedures/rules)

< the defendant’s failures

< theincident

< the plaintiff

= compensatory damages

< defense contentions.

I have found that the slides that work
best are clean and free of clutter. I either
use a white background with black text
or black background with white text—if
you plan to stand in front of the screen,
use a white background so you stand out
in front of it. Use the 16:1 widescreen
format to make use of every edge of
the high-definition display (either the
courtroom’s or that you set up yourself),
and fill every inch of that space.

I don’t recommend using bullet
points. Instead, tie a graphic to what
would have been a bullet point. Use as
few words as possible: one thought, one
slide. T don’t use clip art; T prefer beau-
tiful photographs. Great sources of stock
photographs are easy to find,® but don’t
forget the power of your phone or tablet.
Some of the photographs and videos I
have taken with my phone were better
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than those from expensive professionals.

Sometimes the best slide is no slide.
Have spaces in your presentation with
a blank black slide, or hit the “blank
screen” button on your remote advancer.
This can help you get a point across
and make important eye contact with
the jurors. Use focus groups to evaluate
your slides, graphics, and any anima-
tions or illustrations you use. Medical
illustrations should also be easy to see
and understand, and they should be
informative. If slides do not move the
ball down the playing field, delete them.
Remember, when in doubt, cut it out.

Always know how much time you
have for the opening (if you are given
time limits) so you can plan how many
slides to use. And plan beforehand how
much time you will spend on each slide.

Even though I'm a true believer in
slides, T have seen many successful
lawyers who don’t use slides. Instead,
they go “old school” with nothing
more than a piece of chalk or a marker.
A carefully crafted opening with no
graphics, delivered by a skilled orator,
can be extremely powerful—but such
oratory skills rarely are more persuasive
than the double whammy of powerful
words and compelling graphics. Since
our brains store what we see more effi-
ciently than what we hear, jurors may
appreciate hearing the beautiful words
as they are being delivered but then
forget them during deliberation. I have,
however, also seen the opposite: lawyers
who overuse slides and totally lose any
personal connection with the jurors. The
key is finding that perfect balance that
works for you.

Ifyou use slides, have a Plan B. In some
jurisdictions, I have proudly walked in
with beautiful slides and then had the
trial judge grant defense counsel’s objec-
tions to my slides. Even if this happens (or
if technology fails you), you will be able
to use a marker on a board during your
opening to get your points across if you
know your slides well.

By taking these tips and tailoring
them to your case, you can concoct your
own “secret recipe” for a strong opening
statement in your next trial.

Deborah Chang is the
J founder of Athea Trial
Lawyers and of counsel to
Panish, Shea & Boyle in
Los Angeles. She can be
reached at deborah@athealaw.com or
chang@psblaw.com. The views in this
article are the author’s and do not
constitute an endorsement of any
product or service by Trial or AAJ.
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